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ISSUE PRESENTED FOR REVI? 
Di@ the court below properly deny appellant's motion for 


severance under Rule 34 of the Federal Rules of Criminal Procedure? 
nn 


This case was not previously before this Court. 


REFERENCE TO RULINGS 
Trial counsel made an informal motion for severance under 
* 
Rule 14 of the Federal Rules of Griminal Procedure. (Tr. 18). q 
STATEMENT OF THE CASE 
The appellant, Ellis Johnson, petitions this court to review 
and set aside a conviction in the United States District Court for 
the District of Columbia on counts of burglary, 22 D.C. Code 
1801(b), and petit larceny, 22 D.C. Code 2202. The court below 
entered the conviction in a jury trial. 
STATEMENT OF FACTS 
Ellis Johnson appeals from his November 1, 196° conviction 
for burglary and petit larceny. He and one Charles Burke were 
tried jointly on charges arising from their April 25, 1968 early 
morning arrest on the premises of Sure-Fit Seat Cover Center 1601 
14th Street, N. % The arresting officers testified that they 


founa stereo tapes in the pockets of both defendants. (Tr. 34). 


— 

*/ "Tr." refers to pages of the transcript of the proceedings 
before the Honorable William B. Bryant, 2 United States District 
Court Judge, and a jury on October 31, 1962 and November 1, 1968. 


= 


3vidence was introduced showing the tapes to be of the type sold 


iby Sure-fit. (Tx. 52). Both men were represented y appointed 


counsel. 

At trial codefenéant Burke admitted their presence in the 
Sure-fit Ibasement. (Tr. 122-23). He further testified that the 
arrests took place at a time of near riot, similar to the condi- 
tions which had prevailed in “ashincton three weeks earlier. He 
detailed facts concerning a »roken window in the store, cree 
movement in ané out of store »y a number of people, anc incidents 
of lootine. (Tr. 104-05). He offered no corroboration of his 
testimony. Appellant did not testify, although originally 
indicated that he would. (Tr. 2€). 

“When counsel for codefencant indicated on voir dire that 
his client woulé employ a riot %efense, counsel for appellant 
odjectec and requested a severance. (Tr. 1%). The covernment 
objected on the »asis of the e:rtra court time required for 
separate trials and the inconvenience which it would cause com- 
plaining witness. (Tr. 1°-20, 27). Despite counsel's nate 
ness to stipulate to complaininc witness’ testimony at the second 
trial an@ the court's recoonition of the self-defeating nature of 
the riot theory of defense, severance was Cenied. (Tx. 19, 30). 


The court noted potential prejudice to appellant. (Tr. 20). 
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Trial commenced and codGefencant’s counsel assumed an active 
role in cross-examination and presentation 0% riot defense. 
Counsel for appellant remaine’ sileat, speaking only to nove fox 
acouittal at the close of | covernment's case anc to make a 
brief closing arcument. (Tr. $4, 135-3¢). Appellant, on the 
advice o£ counsel, did not take the stand, anc counsel Gid not 
cross-examine at any time. (Tr. $5). 

Having heard the government's evidence anc coéefendant's 
riot cefense, the jury returnee a verdict of guilty on scoth counts 
for both cefencants.' (Tr. 166-67). On January 24, 19¢S, appellant 


was sentenced to a term of one to five years. (See Juegment ane 


Commitment in Transcript of Pleacincs.) 


STATUTS INVOLVED 
Rule 7(:) of the Federal Rules of Criminal Procecure. 
Defendants. Tvo or more defendants say De 


charged in the same indictment ox information if they are aileged 


to have participated in the same act or transaction or in the same 


series of acts or transactions constituting an offense ox offenses. 


Such defencants may >e charced in one or more counts tocetner or 
separately and all the defendants neec not be charged: in each count. 


the Federal “ules of Criminal Procedure. 


Relief from Prejudicial srror. If it appears that: a 
defendant or the covernment is prejudiced by a joincer of offenses 
or of defendants in an indictinent or information or by joinder for 
trial together, the court may order an election or separate trial 
of counts or grant a severance of cefendants or provide whatever 


other relief justice requires. 


A>GUM suIT 
APP&LLANT'S MOTION FOR SEVSRANC 3 
UNDER RULZ 14 OF THE FEDERAL RULIS 
OF CRIMINAL PROCSDURS SHOULD HAV:s 
BosN GRANTED 


Ravle 2(.) of the Federal Rules of Criminal Pxocecdyre provides 


that defendants alleged to have participated in the same act con- 


stituting an offense may be charced in the same indictment. Rule 


14 provides, however, that where it appears that a defendant will 
ke prejudiced cy a joint trial, separate trials may se ordered. 
The power to crant severance is éiscretionary, but the éuty to 
sever continues throughout the trial. Suhaffer v. U.3.,,362 U.S. 
S11 (1962); roth v. U.S., 339 7.26 263 (1Oth Cir. 964). | 
A. THe RISK OF “.ETIAL OF APP.sLLANT 'S 

FIFTH AMZNDMENT RIGHT TO ABSOLUT : 

SILZNC2 COULD NOT Bi OVSRCOMS BY 

INSTRUCTIONS TO THE JURY 


On voir dire in the instant case, counsel for cocefendant 
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ing@icated that Burke's cefense would rest on an allecation 
of near-riot conditions at the time of arrest. Anpellant's 
counsel orjected to this line 03 defense and recuested separate 
trials. The judce indicated that he regarded the riot theory as 
a self-defeatine one anc as tantamount to 4 confession of cuilt. 
(Tr. 30). Despite his fear that allowing Burke's cefense might 
place Johnson in jeopardy, the jucce permitted the joint trial to 
proceed. (Tx. 20). 

At trial the feared prejudice materializec. Codefendant 
presented his riot defense. Ue took the stand anc. on cross 
examination by the government confessed that he and appellant had 
entered the store tocether. Counsel for appellant declined cross~ 
examination and advised appellant to remain silent. Arpellant 
offered no defense. 

Mindful of appellant's passive role, as compared with 


codefendant's active defense, the judge instructec the jury on 


appellant's a>solute right to remain silent. He further admonished 


the jurors that they must draw no inference of guilt from silence. 
In the recent case of Bruton v- U.S.-, 391 U.S. 123 (1962), 
the Supreme Court cranted Bruton a new ané separate trial where 


the lower court had admitted a codefendant's extra-judicial 


licatine Bruton. The Court found that codefendant's 
reftu te taine % tand denied 3xuton the richt to confront his 


accuser throuch cross-examination. 


Althovrh the trial judee nhac carefully instructed. 


that the confession lc not ‘3e considered in evidence aceinst 


Beuton, the Suprene ne that even such careful instruction 


— 


could not sufficiently quarantee that the jury would not consider 


it when weichine Bruton's cuilt. The Court's concern with the 


sucstantial sk juror confusion pervades its opinion. The 


Gecision quotes from Mr. Justice Jackson's classic concurring 
opinion in Krulewitch v. U.S., 33% S. 440, 453 
naive assumption that prejudicial effects can be overcome 
instructions to the jury...all practicing lawyers knov co 
unmitigated fiction." Bruton, supra at 129. Bruton recognizes 
that joint trials are particulariy susceptible to confusion. 
the court's extensive c tion of Chief Justice Traynor of the 

lifornia Supreme Court writine in Peo. v. Aranda, 53 cal. 28 51l, 

525-29, 497 P.2¢ 265, 271-72 (7965).) 
The instant case is not squarely within the Bruton holdino, 


for in this case codefencant's confession in open court was 
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admissible as to both defendants. But in this case, as in Bruton, 


there was sucstantial risk of juror confusion. The strategies 


employed by defendants presented a dramatic contrast. Although the 


judce cautioned the jury that appellant's silence could not be con- 
strue@ against him, that silence spoke loudly in the face of co- 
defendant's active attempts to sec forth the truth. In such a cir- 
cumstance there was a substantial risk that the jury cid not follow 
its instructions and that it @id consider appellant's silence as 
evidence of guilt. Such consideration would be violative of 
appellant's Fifth Amendment rights. Under the Bruton rationale this 
risk constitutes prejudice and necessitates a severance under Rule 14 
of the Federal Rules of Criminal Procedure. 
B. THE FORCED CHOICS BETWEEN LEAVING 

CODEFENDANT'S IMPLICATION OF HIM UNREFUTED 

OR SUBJECTING CODEFENDANT TO THE DANGERS 

OF CROSS-ZXAMINATION PREJUDICED APPELLANT 

Appellant suffered additional prejudice in being tried with a 

man who chose to take the stand in his own defense. in DeLuna v. U.S, 
308 P.2a 140 (5th Cir. 1962), one defendant's primary defense con- 
sisted of laying the blame on the other. Counsel commented on co- 
defendants failure to testify. The court held that while it was 
proper for the attorney to draw all inferences possible in favor of 


his client, he could not do so at the expense of codefendant. The 


conflicting interests could be resolved only by separate trials. 


In the instant case, if appelland had chosen to mmeseen ine 
codefendant that examination could well have damaged codefendant's 
case. He chose not to cross-examine and thus left codefendant's 
implication of him unrefuted. The prejudice caused hy this DeLuna- 
like dilemma could be erased only by severance. 

Se APPELLANT “WAS PREJUDICED BY BSING TIED : 
TO A SELF-DEFEATING THEORY OF DEFENSE 


Appellant was further prejuciced by being tied to what the 


trial judge had termed a self-defeating theory of defense. Co- 


defendant testified to riot-like conditions at the time of arrest. 
He admitted entering Sure-Fit under these circumstances and stated 
that appellant had accompanied him. The judge had warned counsel 

that this would constitute a confession of guilt. 

Althouch codefendant's statement was given in open court and 
thus rightfully in evidence against appellant, the jury should not 
have been encouraged to give it the same weight as an admission by 
appellant himself. Counsel for appellant may have unwittingly given 
just such encouragement. In urging the jury that appellant's silence 
should not be construed against him, counsel stated that the 
defendants' interests were the same and that the jury should draw 
no difference between the men. (Tr. 136). He thus seemed to adopt 
codefendant's defense, the same defense which has prompted him 


to request a severance earlier. This could not have happened 


had the men “een tried separately. Under Pule 14 severance should 


have been ¢xranted. 
The time and expense of separate trials is a smell. price to 
pay in oréex to ensure that each individual may fully cefend his 


owm case in nis own way. Arpellant should be crante* a new and 


separate trial. 


CONCLUS ION 


Sor the @oove reasons, appellant submits that the conviction 


of the court ielow should be vacated and that a new and separate 


trial shoulc be ordered. 


Respectfully suomitted 


Raymond L. Poston, Jr. 
Attorney for Appellant 
1762 Church Street, N. “. 
“lashington, D. 2. 20603€ 


